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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

SONITPUR, TEZPUR

Case No :  MR- 73 of 2018  

(Under Section 125 Cr.P.C.)

Petitioner/1st Party: Smti. Munmi Neog Bhuyan

V/S

Opposite Party/2nd Party:  Sri Nabajyoti Bhuyan

Present: Triza P. Mazinder Baruah, A.J.S

JMFC, Tezpur, Sonitpur. 

Advocates appeared:

Rajib Baruah........................................................for the Petitioner/1st Party.

Dulumoni Sinha, Rupjyoti Baruah ..........................for the Opposite Party/2nd Party.

Date of petition : 29.06.2018.

Dates of Evidence : 27.11.2018, 19.12.2018, 11.03.2019, 

23.05.2019, 25.06.2019, 21.11.2019.

Date of argument : 16.03.2020.

Date of Final Order : 08.06.2020.
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F I N A L O R D E R / J U D G M E N T

1. This proceeding is under section 125 of Criminal Procedure Code 1973 (Cr.P.C)

for grant of monthly maintenance in favour of the petitioner and has arisen out of the

petition filed by the petitioner Smt Munmi Neog Bhuyan against her husband/opposite

party Shri  Nabajyoti  Bhuyan before learned Chief Judicial Magistrate, Tezpur. After

registration of the case, the same was transferred to this court for disposal. Notice to

show cause was issued to the opposite party who submitted his written statement.

2. Petitioner’s  case  in  brief  is  that  on  09-01-2012,  she  was married  with  the

opposite party according to the rites and rituals of Hindu religion of both the parties

and started conjugal life at her matrimonial home and subsequently a girl child was

born to them on 09/10/14. However, soon afterwards, as per the petitioner, her in

laws started torturing her physically and mentally while demanding dowry and cast

aspersions on her character that she was indulging in extra-marital affair. Petitioner

has further claimed that the opposite party threatened to kill her if the demand for

dowry  was  not  fulfilled  or  if  the  petitioner  did  not  leave  her  matrimonial  home.

Eventually  on  13/05/2017,  petitioner  claimed  that  she  was  driven  out  of  her

matrimonial home after being assaulted and was told by the opposite party that he no

longer wishes to stay as husband and wife with the petitioner. Since then, petitioner

has been residing with her parents. Petitioner has claimed that the opposite party had

threatened  her  on  phone  that  she  would  be  killed  if  she  dared  to  return  to  her

matrimonial home or if she filed any complaint against him before police. Opposite

party as per the petitioner’s claim has the birth certificate of their daughter in his

custody which he has refused to hand over to the petitioner causing hard ship in the

admission of their daughter. 

Petitioner has submitted that she has been facing acute financial crisis in maintaining

herself  and her child  as she has no means of livelihood and is dependent on the

opposite party and the opposite party has not paid any maintenance towards her and

their daughter since May 2017.
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Petitioner has further claimed that the opposite party earns around Rs 30,000/- to Rs

40,000/- per month as he owns movable and immovable property and works as a

driver in Jamugurihat Police station.

 Hence, it is the prayer of the petitioner seeking monthly maintenance of Rs. 10,000/-

per month for herself and her child.

3. The opposite party has filed his written objection denying the allegations cast

against him by the petitioner. Opposite party has denied the solemnization of any

social marriage as per Hindu law with the petitioner and has claimed that  they both

eloped  and  stayed  together  consequently  leading  to  the  birth  of  a  girl  child  on

09/10/2014 who has been named Sanghamitra Bhuyan.

Opposite party has further claimed that he brought the petitioner to his house on April

2013  where  she  was welcomed by his  parents  as  their  daughter  in  law.  But  the

petitioner did not stay for more than four days and forced the opposite party to stay

as “ghar juwai” for 3 years till April 2016. Opposite party has claimed that he was

subjected to humiliating behaviour at the petitioner’s house forcing him to leave the

petitioner’s house on September 2016. Further, as claimed by the opposite party, he

paid off loans taken by the petitioner and her mother during his stay at the petitioner’s

house  and  in  the  intervening  period,  the  petitioner  never  stayed  at  the  opposite

party’s house beyond 2-3 days during her visits to the opposite party’s house.

Also, after repeated requests by the opposite party, petitioner finally on the 1 st day of

Bohag, the Assamese New Year on 2017 came to her matrimonial home along with

their daughter. However, the opposite party refused to adjust to the village life at her

matrimonial home and after constantly ill treating the opposite party’s parents left the

matrimonial home on 13/05/17 along with her father as claimed by the opposite party.

Opposite party has claimed that the petitioner was not subjected to any torture in the

demand of dowry as she hardly stayed at  her matrimonial  home and in the brief

period that the petitioner stayed there it was her who subjected him and his parents

to harassment.
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4. In support of the case, petitioner had submitted evidence on affidavit as P.W.1

wherein she has re iterated her allegations and claim for monthly maintenance of Rs

10,000/- from the opposite party. Petitioner’s father Shri Bhaity Neog had supported

the claims of the petitioner in his submitted evidence on affidavit as P.W.2 that the

petitioner had married the opposite party and had a daughter for whom no monthly

maintenance is being paid by the opposite party.

 In cross-examination, P.W.1 stated that she was married to the opposite party as per

“Sankari  Naam Kirtan” and denied the allegation that she had forced the opposite

party to stay at her parents house for three years. She reiterated her claims of being

subjected to torture in demand of dowry by her in laws and denied any allegation that

she stayed at her matrimonial home only for brief period or any payment of her loan

by the opposite party. 

P.W.2 in his cross examination stated that the opposite party stayed at his house for a

period of two years but denied that the latter was subjected to torture which led the

opposite party to flee.

 

5. Opposite  party  has  also  submitted  in  his  defence  evidence  on  affidavit  as

D.W.1 wherein he denied all allegations by the petitioner and reiterated his stance

submitted in his written objection. He claimed that he had not neglected or refused to

maintain the petitioner and his daughter while staying with him and as the petitioner

had left his company without any reason on her volition; he is not liable to maintain

her under law. He further submitted that he is unemployed and as the petitioner is a

well educated lady capable of securing a livelihood, the opposite party prayed from

being absolved from paying maintenance to the petitioner and their daughter. 

In his cross examination, opposite party stated that he lived with the petitioner as

husband and wife and the ritual of “Sindur Dia Pratha” was performed between them

in  presence  of  family  members.  He  did  not  deny  that  he  has  a  child  with  the

petitioner. However, he could not provide details regarding any repayment by him of

any loan taken by the petitioner and her mother or about his efforts to bring the

petitioner back to her matrimonial home.
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Mother  of  the opposite party i.e  Smt Sarumai  Bhuyan submitted her  evidence on

affidavit  as D.W.2 wherein she re-iterated the claims made by the opposite party.

However, in her cross examination, D.W.2 stated her ignorance regarding the details

mentioned in her evidence on affidavit; which tenders the claims in her evidence on

affidavit doubtful. In her cross-examination, D.W.2 mentioned that the petitioner is

her daughter in law and that her son and the petitioner lived as husband and wife

after  their  elopement.  She denied the allegation that  the petitioner  stayed at  the

matrimonial  home where she was subjected to torture in demand of dowry. D.W.2

also agreed that the opposite party worked as a driver in Jamuguri Police Station and

also drove “Magic” vehicle at one point of time.

Heard oral arguments of learned counsel on behalf of the petitioner. Perused the case

record and the evidence on record. The following points have been formulated to

determine the case.

Points for determination are:

(i) Whether the petitioner was forced to leave her matrimonial home due to

physical and mental harassment by the opposite party ? Whether the plea taken by

the opposite party that he married the petitioner without observing usual rites hinder

the petitioner’s claim for maintenance?

(ii) Whether the opposite party has sufficient means for maintaining the petitioner

and her child and if so, whether he neglected or refused to maintain the petitioner

and her child?

(iii) Whether the petitioner and her child are entitled to get maintenance from

her husband and if so, what should be the quantum of maintenance and the effective

date thereof?

Decision and the reasons thereof: 

6. Point-(i): Petitioner in her evidence on affidavit deposed that during her

conjugal  life  at  her  matrimonial  home  she  was  subjected  to  physical  and  mental

torture in demand of dowry and she was forced to leave her matrimonial home fearing

M.R.CASE NO: 73 of 2018  



Page 6 of 10

threat to her life. And since then she is residing at her paternal home with her child

without any source of income to maintain herself and her child.

Further, the claim made by the opposite party that he married the petitioner without

observing usual rituals does not hinder the claim of the petitioner for the purpose of

maintenance as the opposite party as well as D.W.2 in evidence on affidavit as well as

cross examination acknowledged the petitioner as wife and daughter respectively with

whom the opposite party has fathered a girl child named Sanghamitra Bhuyan.

The Honourable Supreme Court of India in Dwarika Prasad Satpathy vs. Bidyut Prava

Dixit (1999)7 SCC 675 observed

“……….in our view from the evidence which is led if  the magistrate is prima facie

satisfied  with  regard  to  the performance  of  marriage in  proceedings  under  S.125

which are of summary nature. Strict proof of performance of essential rites is not

required. Either of the parties aggrieved by the order of maintenance under S.125 can

approach the civil court for declaration of status as the order passed under S.125 does

not finally determine the rights and obligations of parties”.

Hence, from the evidence on affidavit submitted by the petitioner and P.W.2, it can

safely be held that the petitioner was subjected to cruelty by the opposite party as

being the wife and mother of the child of the petitioner; both she and her child was

not provided any maintenance by the opposite party. 

Also, in cross-examination, it was admitted both by the opposite party as D.W.1 and

his mother as D.W.2 that there was a village public meeting wherein it was agreed

that the petitioner would stay with opposite party at her matrimonial home and that

the opposite party would live peacefully and amicably. The fact that there was a public

meeting to mediate between the domestic affair of the petitioner and the opposite

party implies that situation was not peaceful between the parties bolstering the claim

of the petitioner in her evidence on affidavit that she was unable to continue living at

her matrimonial home due to circumstances adverse to her welfare. 
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In the cited case law of  Shri Krishna Bahadur Pradhan, vs. Tikamaya Newar, (1987

Cri. L. J. 1278) Hon'ble Gauhati High Court held that “Although the burden of proof to

establish a case u/s 125 Cr.P.C. is on the party who claims maintenance but the party

is  not  required to prove its  case beyond reasonable doubt.  A proceeding u/s 125

Cr.P.C. is not the prosecution of a criminal charge nor is the respondent an accused.

The aggrieved party can establish its case on the preponderance of probability.” 

Hence, from the evaluation of the evidence on record, it can be concluded that the

petitioner had sufficient cause and was forced to leave her matrimonial home as she

was subjected to torture by the opposite party.

7. Point-(ii): The petitioner claimed that the opposite party is an able bodied

man who works as a driver at Jamuguri Police Station and as owner of movable and

immovable property has a monthly income of Rs 30,000/- to Rs 40,000/-.  The same

has been denied by the opposite party who claimed that he is unemployed and unable

to sustain the petitioner and their daughter as he prayed to be absolved of his duty to

maintain his wife and child as the petitioner is not residing with him.

Perusal of the evidence on record reveals that the petitioner admitted in his cross

examination that he used to drive “magic” vehicle at one point of time and D.W.2 too

mentioned that the opposite party worked as a driver at Jamuguri Police Station. 

However, both parties have failed to give any documentation in support of source and

amount  of  income.   Yet,  it  is  pertinent  to  note  here  that  it  is  the  duty  and

responsibility of the husband to look after his wife and children. 

Further, the term “means” contemplated under S.125 (1) CrPC that the person from

whom maintenance is  claimed must have sufficient  means to maintain the person

claiming maintenance;  is  not  confined  to  visible  means  such as  land,  property  or

employment as observed in Dhani Ram Versus Ram Dei, AIR 1955 All 320 wherein it

was held 

“if a person is healthy and able bodied, he must be held to have the means to support

his wife, children and parents” 
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Considering this aspect in respect of income and also taking into consideration that

the opposite party is an able bodied man since neither party disputed the said fact; it

may be safely presumed that from all sources the opposite party is earning at least Rs.

5,000/- (Rupees five thousand only) per month.

Further, the petitioner in her evidence as well as P.W.1 deposed that the opposite

party subjected the petitioner to cruelty forcing her to leave her matrimonial home

and  never  paid  any  maintenance  to  her  or  the  child.  Hence,  non-payment  of

maintenance is clear admission of negligence by the opposite party in spite of having

sufficient means. Non payment of maintenance to the wife and the child in spite of

having means amounts to refusal to pay maintenance. Considering this, I hold that the

opposite party has been negligent in providing maintenance of the petitioner and the

child.

                                               
8. Point-(iii): From the facts and circumstances as decided above, I held that

the petitioner is entitled to get maintenance from the opposite party. In respect of

quantum  of  maintenance,  considering  the  fact  of  income  of  the  opposite  party,

necessity of the petitioner and the child like food, clothes, present market condition,

financial status of the parties, etc, I am of the considered opinion that an amount of

Rs. 5000/-(Rupees Five thousand only) per month as monthly maintenance will be fair

at this stage. In respect of the effective date of the maintenance order, I am of the

considered opinion that the opposite party having no reason denied maintenance to

the petitioner and the child since the days of her living at her paternal home. Hence,

the petitioner is entitled to get maintenance from the date of filing of this petition u/s

125 Cr.P.C.

O  R  D  E  R

9. The petition u/s 125 Cr.P.C. is allowed with cost. The opposite party is directed

to pay Rs. 5000/-(Rupees Five Thousand Only) per month to the petitioner and her

child as monthly maintenance. This order shall be effective from the date of petition

i.e. 29-06-2018.
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10. Final order is pronounced in open court. Let a free copy of this order be given

to the petitioner.

Given under the hand and seal of this court on this 8th day of June, 2020.

Triza P. Mazinder Baruah

    Judicial Magistrate First Class 

    Tezpur, Sonitpur
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APPENDIX

(A) WITNESSES OF PETITIONER:

1. P.W-1: Munmi Neog Bhuyan.

2. P.W-2: Bhaity Neog.

(B) EXHIBITS OF PETITIONER: NIL

(C) WITNESSES OF OPPOSITE PARTY:

1. D.W-1 : Nabajyoti Bhuyan.

2. D.W-2 : Sarumai Bhuyan.

(D) EXHIBITS OF OPPOSITE PARTY: NIL

       Triza P. Mazinder Baruah

    Judicial Magistrate First Class 

     Tezpur, Sonitpur
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